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British Maritime Law Association Response to the CMI Questionnaire concerning the Model National Law on Acts of Piracy and Maritime Violence.

1.
So far as the BMLA and the British Chamber of Shipping are aware the British Government has not to date been actively involved in consideration of the Model National Law.

2.
There has to date been no enactment, adoption or implementation of the Model National Law by the British Parliament.

3.1
The view of the BMLA and the British Chamber of Shipping is that as there is in place under English Law a statutory regime implementing existing international conventions on a number of the issues described in the Model National Law, it is likely that further legislation in the United Kingdom will be based on amendments and developments of existing conventions rather than necessarily by the adoption a “new” regime. 

3.2
There is the further significant point that a number of the key “reciprocal” issues in the Model National Law relating to jurisdiction and extradition are likely to be matters that under existing treaty obligations could only be considered by the British Government in the context of membership of the European Union. Reference may be made in this context to the proposed new European Arrest Warrant and issues of asylum.

3.3
It is understood that the matters referred to in 3.1 and 3.2 would not be considered in any different way under Scottish Law as they would not be dealt with as devolved issues by the Scottish Parliament. Existing statutes and amendments on these topics would therefore continue to apply similarly in Scotland.     

4.
The BMLA is not presently aware of any reported prosecutions brought before the criminal courts of England and Wales in respect of piracy and related matters falling within the existing statutory regime in the United Kingdom as referred to in the answers to questions 3 and 5. Such cases as have been reported on these issues have arisen in commercial litigation involving charterparties and marine/war risks insurance.

5.
The United Kingdom has acceded to and implemented both conventions by national legislation: - 

(a)
The relevant provisions of UNCLOS 1982 concerning piracy were adopted and incorporated into English Law by the Merchant Shipping and Maritime Security Act 1997.

(b)
The SUA Convention 1988 was adopted and incorporated into English Law by the Aviation and Maritime Security Act 1990.

6.
As noted above the position of the British Government is more likely to be affected by proposals to enhance or develop existing conventions on the same or similar issues. The British Chamber of Shipping is supportive of the amendments proposed to SUA 1988 which are to be presented to the IMO diplomatic conference in October of this year. If adopted the British Government will then no doubt follow appropriate recommendations as to enactment of the amendments in future legislation.  

7.1
In its original consideration of the earlier draft of the proposed Model National Law as adopted at the IMO Conference in February 2001 the BMLA had in mind the distinction between jurisdictions such as the United Kingdom which had an existing statutory regime in place in relation to piracy and related issues and those jurisdictions which did not. Its comments on the earlier draft reflected this. It would be helpful to know in this context the response to this and earlier questions from countries whose national laws do not contain a regime equivalent for example to that in the United Kingdom.

7.2
Aside from the point made in 7.1 the BMLA still has a residual concern in relation to the inclusion in the Model National Law both of the concept of “piracy” which has long been recognised and defined in an international context and the new concept of “maritime violence” as defined. This may, in the view of the BMLA and subject to the responses made, perhaps overlap with existing national legislation on related criminal matters such as for example the hijacking of aircraft. There is also the difficult but related question as to whether the traditional definition of piracy involving the requirement of “private ends” or “private gain” remains appropriate in the context of acts perpetrated against vessels and crews which in today’s world may have wider and more sinister implications.

7.3
Apart from the substantive matters raised above the BMLA have received favourable comments in support of the incident reporting requirements proposed in the Model National Law. 

We hope that these responses are of assistance and wish the CMI every success in its further deliberations.

British Maritime Law Association
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